Best Billing Practices

When Submitting a Fee Petition in the District of Oregon

The judges of the District of Oregon generally acknowledge a duty to subject a fee petition to intense scrutiny, regardless of whether the party opposing a petition has done so.  See First Interstate Bank of Or. v. United States, 1995 US Dist LEXIS 8554, 2 (D. Or. 1995); Frevach Land Co. v. Multnomah County, 2001 US Dist LEXIS 22255, 4 (D. Or. 2001).  Some judges take this duty very seriously, resulting in legal opinions literally hundreds of pages long, in which each time entry is minutely examined.  Others are more inclined to estimate the degree to which billing practices have not been adhered to, and to shave off a semi-arbitrary percentage of hours for which compensation is claimed. 

Because of the wide variation in the approaches employed by the judges of the District of Oregon, it is a good idea to know your judge before filing or opposing a fee petition in federal court.  Nevertheless, all of the judges will apply strict standards to the billing records supporting a fee petition, and a petitioner submitting inadequate billing records risks significant reductions in the time for which fees will be awarded.  

I.
Reasonableness and Relatedness
It is the fee claimant’s burden to demonstrate that the number of hours spent was “reasonably necessary” to the litigation and that counsel has made a good faith effort to exclude from the fee request hours that are “excessive, redundant or otherwise unnecessary.” 

Hells Canyon Pres. Council v. United States Forest Serv., 2004 US Dist LEXIS 17113 (D. Or. 2004), citing Hensley v. Eckerhart, 461 U.S. 424, 434 (1983).

In this context, “reasonable” hours include only those for successful claims, or for claims “closely related” to successful claims.  See Sloman v. Tadlock, 21 F.3d 1462, 1474 (9th Cir. 1994); Frevach Land Co. v. Multnomah County, 2001 US Dist LEXIS 22255, 5-6 (D. Or. 2001); First Interstate Bank of Or. v. United States, 1995 US Dist LEXIS 8554, 2 (D. Or. 1995).  Claims are related for these purposes if they are not entirely distinct and separate both factually and legally from the prevailing claims.  See Sorenson v. Mink, 239 F.3d 1140, 1147 (9th Cir. 2001).  That is, claims are related if they “involve a common core of facts or are based on related legal theories.”  Webb v. Sloan, 330 F.3d 1158, 1168 (9th Cir. 2003) (emphasis original).  The Ninth Circuit does not require “commonality of both facts and law before concluding that unsuccessful and successful claims are related.”  Id.  Time spent on related claims is compensable in its entirety, even if those claims are dismissed.   Kelley v. Sears, Roebuck, & Co., 2004 US Dist LEXIS 16902, 4-5 (D. Or. 2004).  

The test for relatedness has alternatively been articulated as follows:

A reduction in the lodestar fee may be justified when the plaintiff fails “to obtain relief on all claims, and if hours spent on unsuccessful claims were not needed to pursue successful claims.”  Quesada v. Thomason, 850 F.2d 537, 539 (9th Cir. 1988).  Although not precise, “the test is whether relief sought on the unsuccessful claim ‘is intended to remedy a course of conduct entirely distinct and separate from the course of conduct that gave rise to the injury on which the relief granted is premised.’”  Thorne v. City of El Segundo, 802 F.2d 1131, 1141 (9th Cir. 1986) (quoting Mary Beth G. v. City of Chicago, 723 F.2d 1263, 1279 (7th Cir. 1983)).  “The district court should focus on the significance of the overall relief obtained by the plaintiff in relation to the hours reasonably expended on the litigation.”  Hensley v. Eckerhart, 461 U.S. 424, 435 (1983). 

Nichols v. Frank, 1992 US Dist LEXIS 941, 6-7 (D. Or. 1992).

II.
Block Billing
For purposes of the District of Oregon, block billing is defined as any time entry of three or more hours either containing four or more tasks, or in the alternative containing only two tasks, where one of the two tasks could have taken anywhere from a small to a substantial amount of time.  See, e.g., Hells Canyon Pres. Council v. United States Forest Serv., 2004 US Dist LEXIS 17113, 21-22 (D. Or. 2004); Frevach Land Co. v. Multnomah County, 2001 US Dist LEXIS 22255, 34 (D. Or. 2001); Oberdorfer v. Glickman, 2001 US Dist LEXIS 14677, 12-13 (D. Or. 2001).  

Block billed entries will be disallowed in their entirety.  For this reason, a hypothetical entry like the following, if not amended before being submitted, would count as zero hours toward the total time to be compensated:

(Disqualifiable block billing)
	Take defendant’s deposition; research and analyze case law regarding Section 1983 claims; draft letter to client regarding deposition; review and revise motion to compel
	5.5 hours


The foregoing entry could and should be revised, either by being split into four separate entries or, more simply, to add parentheticals injecting the time spent on each component task into the text description of the work performed, for example as follows:

(Corrected block billing)
	Take defendant’s deposition (3.5); research and analyze case law regarding Section 1983 claims (0.8); draft letter to client regarding deposition (0.2); review and revise motion to compel (1.0)
	5.5 hours


III.
Clerical or Secretarial Tasks
The courts will disallow time entries where the tasks listed give the appearance of being primarily clerical in nature.  See Frevach Land Co. v. Multnomah County, 2001 US Dist LEXIS 22255, 36-38 (D. Or. 2001); Jacobs v. Local Union 48, IBEW, 2002 US Dist LEXIS 6564, 11 (D. Or. 2002).  The District of Oregon has stated that:

It is appropriate to distinguish between legal work, in the strict sense, and investigation, clerical work, compilation of facts and statistics and other work which can often be accomplished by non-lawyers but which a lawyer may do because he has no other help available.  Such non-legal work may command a lesser rate.  Its dollar value is not enhanced just because a lawyer does it.

Confederated Tribes of Siletz Indians of Or. v. Weyerhaeuser Co., 2003 US Dist. LEXIS 25830, 5, n. 3 (D. Or. 2003), citing Missouri v. Jenkins, 491 U.S. 274, 288, n. 10 (1989).

For this reason, time entries should be carefully drafted to make clear that each task for which compensation is claimed could only have been performed by a lawyer.  Ways of doing this include use of the verb analyze instead of or in addition to the verb review, or including the term strategy when describing the subject matter of consultations or conferences.

IV.
Duplication and Redundancy
The courts will disallow time entries indicating that more than one lawyer performed the same task.  See Taylor v. Albina Cmty. Bank, 2002 US Dist LEXIS 25580, 11-12 (D. Or. 2002).  Specifically, the courts have held that:

A party is certainly free to hire and pay as many lawyers as it wishes, but cannot expect to shift the cost of any redundancies to its opponent.  Instead it can only shift the reasonable attorney fee expended.  A fee that is “not excessive” may still be unreasonable.  When attorneys hold a telephone or personal conference, good “billing judgment” mandates that only one attorney should bill that conference to the client, not both attorneys.  The same good “billing judgment” requires attorneys not to bill for more than two attorneys to review pleadings or to attend oral argument.

Nat’l Warranty Ins. Co. v. Greenfield, 2001 US Dist LEXIS 7763, 14 (D. Or. 2001) (the court also cut hours that were excessive with respect to the tasks performed).
V.
Inadequately Specified Tasks
The courts will disallow time entries where the tasks listed are not adequately specified:  

Occasionally, plaintiff’s billing entries fail to fully identify the subject of the work performed.  Since it is plaintiff’s burden to demonstrate that the compensation it seeks was for hours reasonably related to the litigation, such failure results in the disallowance of any hours for which the task is unclear.

Frevach Land Co. v. Multnomah County, 2001 US Dist LEXIS 22255, 45 (D. Or. 2001) 

The Frevach court disallowed such entries including the following:  “Revise memorandum re research on questions presented;” “Two telephone conferences w/client;” “Factual and legal analysis;” “Conf w/ Sprando, McCaulley, Chandler, and Day.”  See id.  For this reason, it is important to specify the subject matter of conferences attended, research performed, and letters written.

VI.
Costs
The courts will routinely disallow costs associated with messenger and courier services.  First Interstate Bank of Or. v. United States, 1995 US Dist LEXIS 8554, 4 (D. Or. 1995); Frevach Land Co. v. Multnomah County, 2001 US Dist LEXIS 22255, 99-100 (D. Or. 2001).  In addition, the courts will generally disallow the costs of computer-aided legal research, on various theories, including that there are no statutory provisions specifically enumerating computer research as a compensable cost, and that the costs of such research should be considered overhead, to be reflected in an attorney’s hourly rate.  See First Interstate Bank of Or. v. United States, 1995 US Dist LEXIS 8554, 4-5 (D. Or. 1995).
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