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�
�IN THE CIRCUIT COURT OF THE STATE OF OREGON�





FOR THE COUNTY OF MULTNOMAH





CARRIE CONSUMER,	)	Case No. 9603-12345


	)	


	Plaintiff,	)	DISCOVERY MOTION�


	)	


	v.	)	PLAINTIFF’S ORCP 46A MOTION


	)	TO COMPEL� PRODUCTION


UNITED NATIONAL	)	�INSURANCE COMPANY, a,	)	ORAL ARGUMENT


foreign corporation,	)	REQUESTED�


	)	


	Defendant.	) 	Scheduled for Hearing Before


	) 	Judge� Minor Wisdom on


	)	February 7, 1997, at 10:00 a.m.


			


UTCR 5.050 STATEMENT





	Plaintiff requests oral argument of this motion.  The estimated time for oral argument is fifteen (15) minutes.  Official court reporting services are requested for the hearing.�


UTCR 5.010 CERTIFICATE OF COMPLIANCE


		Plaintiff's counsel hereby certifies that he attempted to confer in good faith with defendant's counsel regarding the issues in dispute.�  The parties require the assistance of the Court.�  


INTRODUCTION AND SUMMARY OF MOTION�


	Plaintiff made a claim under her homeowners policy to recover the costs to remove and monitor heating oil residue on her property from an underground storage tank (UST).  Defendant has refused to pay plaintiff's claim.  Plaintiff filed this action against defendant. 


	In attempting to conduct discovery, plaintiff has served requests for (i) Rule 43A(1) production of insurance company documents, and (ii) Rule 43A(2) inspection of insurance company databases, that interpret or explain the policy provisions relied on to deny coverage.�  Although defendant’s answer lists 20 affirmative defenses, plaintiff’s discovery request is limited to the fourteenth defense (the “owned property” exclusion). 





�
�	The information sought is essential to plaintiff's prosecution of her claims.  It may provide vital evidence of defendant’s in-house interpretation and application of the policy provisions on which defendant seeks to rely.�  It is most likely in the form of notes, memoranda, letters, and manuals.   





ANALYSIS OF DEFENDANT’S OBJECTIONS TO PLAINTIFF’S 


43A(2) REQUEST FOR INSPECTION�


1.	Introduction


	Defendant asserts a hodgepodge of general objections,� and states categorically that it “will not allow plaintiff to enter upon the property of United National” under Rule 43A(2).  No privilege is specified.�


2.	Computer Databases Are Subject to Inspection


	Rule 43A(2) broadly permits 


entry upon designated land or other property in the possession or control of the party upon whom the request is served for the purpose of inspection and measuring, surveying, photographing, testing, or sampling the property or any designated object or operation thereon, within the scope of Rule 36 B.  ORCP 43A(2) (Emphasis added).





Professors Wright and Miller confirm that Rule 43A applies to computerized information:


One seemingly small but actually quite important change made in the 1970 amendments of Rule 34 [ORCP Rule 43] brings the federal rules, in some ways for the first time, into the computer age.  The original rule had spoken only of documents and tangible things.  Today much information of importance in litigation is no longer on documents stored in files but is on punched data cards, electronic disks or tapes, or otherwise stored in a computer.  Plainly this information must be subject to discovery and the 1970 amendment clearly provides for this.  





Wright & Miller, Federal Practice and Procedure § 2218.


	Defendant asserts that the request for inspection is duplicative of plaintiff’s request for production.  To the contrary, forensic software analysts point out that printouts provided in response to a request for production are invariably not complete:


It is completely fallacious to infer that a printout of a computer-based document is a complete representation of that document--in the instances shown above, the printout is merely the most recent version of the document.  It requires only a small amount of effort and skill to discover the complete historical record of such documents as preserved on the computer.


Johnson-Laird, Smoking Guns and Spinning Disks, The Computer Lawyer (August 1994). Defendant also asserts that the information sought is privileged,�
�proprietary, or private.  Plaintiff’s 43A(2) request (Ex. 2), however, allows defendant first to review each database search prior to exhibiting it to plaintiff.


* * *


ANALYSIS OF DEFENDANT’S OBJECTIONS TO PLAINTIFF’S 


43A(1) REQUEST FOR PRODUCTION�





1.	Introduction


	


	Defendant has refused entirely to produce:





	*	Claims manuals (request for production No. 2);





	*	Insurance Services Office communications (request for production No. 3); and





	*	Drafting history materials (request for production No. 4).


2.	The Requested Documents Are Relevant and Discoverable Under 


	Oregon Law	





	ORCP 36B(1) permits inquiry regarding “any matter, not privileged, which is relevant to the claim or defense of the party seeking discovery.”  OEC 401 defines “relevant evidence” as “evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”


�	As shown by the chart below, the Multnomah County Circuit Court has previously ordered the production of interpretive documents sought by plaintiff:


Plaintiff’s Requests





Documents interpreting or 


explaining the exclusion�
Prior Rulings





GRANTED:  J. Doe  (“documents in 


defendant’s Oregon . . . and home office”)





GRANTED:  J. Smith (“claims handling 


manuals”)�
�



3.	Numerous Courts Have Held That Interpretive Materials are Relevant and Discoverable.	 





	The overriding significance of interpretive materials in resolving coverage disputes has been recognized by numerous courts which regularly have ordered insurers to produce those materials.  In Leksi, Inc. v. Federal Insurance Co., 129 FRD 99 (DNJ 1989), the insured filed a declaratory action against its insurer, and requested documents interpreting pollution exclusion clauses.  In ordering that such discovery be had (without regard to ambiguity), the court held:


	I find that the information which Leksi seeks concerning the drafting history of the insurance policies, the insurer's participation in insurance organizations, and the insurer's adoption of standard form policy language promulgated by the organizations is relevant and discoverable.  It is recognized that the question of relevance is to be more loosely construed at the discovery stage than at the trial.�
�129 FRD at 104 (emphasis added).  See also Champion International Corp. v. Liberty Mutual Insurance Co., 129 FRD 63 (SDNY 1989) (court ordered production of extrinsic evidence of the parties' intent and communications, drafting history documents, and instructions to sales personnel); Nestle Foods Corp. v. Aetna Casualty & Surety Co., 135 FRD 101, 104 (DNJ 1990) (court ordered production of in-house documents interpreting policy provisions “pollution exclusion,” “sudden occurrence,” and “property damage”).  Similarly, a Delaware court in National Union Fire Ins. Co. v. Stauffer Chem. Co., 558 A2d 1091, 1095 (Del Super 1989) ordered production of a wide array of drafting history materials and claim files, finding them "relevant to the determination of ambiguity.”


	These and other cases demonstrate that the doors of the insurers’ vaults have been unlocked on numerous other occasions.  These cases each involved disputes concerning the application of standard policy language to miscellaneous claims.  Moreover, each of these cases raises coverage issues similar to those involved in this action.


CONCLUSION		


	For the reasons stated herein, this Court should enter an order� granting plaintiff's motion to compel defendant to (i) produce the requested documents under 43A(1) and (ii) make its database available under 43A(2).  This Court also should award plaintiff her reasonable expenses.�


	DATED:  � TIME \@ "MMMM d, yyyy" �January 19, 2001�.
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� State v. Federal Court:  If your case may  be filed in either state or federal court, you should be sensitive to discovery issues.  Your motion is subject to the wide discretion of the judge to whom it is assigned.  In evaluating motions to compel, federal judges (1) may be more familiar with your client’s facts and circumstances (because one judge will hear all pretrial motions), and (2) should be willing to require a privilege list.  Fed R Civ P 26(b)(5).  Remember that federal court imposes a 10-page limit on discovery motions.  LR 220-4.  See generally C. Wright, A. Miller, R. Marcus, Federal Practice and Procedure:  Civil 2d § 2285 (1994).





� Trial & Summary Judgment Goals:  Your trial goal is to unearth the key document(s) that (1) support or refute liability and win your case outright, and (2) minimize or enhance your damages.  Your summary judgment goal is either (1) to establish or avoid liability, or (2) for plaintiffs, to create an issue of fact to avoid dismissal.  LOOK FOR THE DOCUMENT THAT WILL BECOME A POSTER-SIZE “BLOW-UP” IN YOUR PRESENTATION.





� Time to File Motion:  Read ORCP 46.  You should file immediately upon expiration of the time to respond to your request for production.  Your first request for production should be filed with the complaint or shortly thereafter.  Your second request for production should explore all documentary support for defenses alleged in the answer.  Your third request for production should explore all documentary support for issues raised in depositions.  IF DOCUMENTS CONTINUE TO BE WITHHELD, PRESENT YOUR MOTION TO COMPEL TO THE TRIAL JUDGE!





� Oral Argument v. Waiver of Argument:  If you would be loath to waive trial on your client’s substantive claims, then you also should be loath to waive oral argument on discovery.  Discovery is the linchpin of litigation success.





� Judge Selection:  You must be sensitive to the judge’s track record in allowing or disallowing discovery.





� To Report or Not to Report:  It is prudent to report.  If you lose the trial, you may obtain a reversal based solely on the trial court’s erroneous denial of discovery.  Baker v. English, 134 Or App 43, 46-47, 894 P2d 505 (1995).  The appellate court will review the pretrial ruling for abuse of discretion.





� What If Counsel Asserts “We Have No Documents”:  Don’t give up!  Depending on the circumstances, you may wish to obtain an order to produce, subject to a petition for relief supported by an affidavit particularizing the elements of a diligent “top to bottom” search of corporate records.





� Minimize the Burden on the Court:  All judges detest discovery disputes.  Narrow the issues to the greatest extent possible.  Be reasonable.  DO NOT ask the Court to decide (1) who pays for copying, (2) who will conduct copying, or (3) where or how copying will take place.





� Concise Summary:  Consider a chart that apprises the judge as follows:





Documents in Dispute


[Itemize from request for production]�
Relevance


[Particularize liability and damage issues as to which documents will be relevant]�
�



� Attach Discovery Requests and Objections:  If counsel has accurately recited your requests, attach the objections only.





� Admissibility ( Discoverability:  Insurers’ counsel will assert that internal documents are not relevant under Hoffman Const. Co. v. Fred S. James & Co.,313 Or 464, 836 P2d 703 (1992).  That approach is “not only premature, but also [runs] afoul of the express provision of the rule that production is not to be denied on the ground that the information sought may not be admissible . . . .”  Baker v. English, 134 Or App 43, 47, 894 P2d 505 (1995).





� Rule 43A(2) Entry on Property:  This is a potential game breaker that has driven the settlement process in numerous cases against General Motors.  See Frances H. Hare, et al., Full Disclosure, Combating Stonewalling and Other Discovery Abuses § 18 (ATLA Press 1994) (and cases cited therein).  BUY THIS BOOK FOR YOUR DESKTOP REFERENCE.





PLAINTIFF’S REQUEST TO ENTER UPON


THE PROPERTY OF DEFENDANT (RULE 43A(2))





	Pursuant to ORCP 43A(2), plaintiff makes this request for the purpose of obtaining facts relevant to the claims and defenses in the above action within the scope of ORCP 36B.  At 9:00 a.m. on January 26, 1997, and continuing on the days following as necessary, plaintiff requests access to the following computer databases maintained in the usual course of business by United National Insurance Company, according to the following provisions:


	A.  United National  Insurance Company shall provide a conference room on its premises in Portland, Oregon, and place therein a computer and a knowledgeable operator with access to the following computer databases: all databases that include either (i) verbatim or (ii) by reference or (iii) by paraphrase the United National Insurance Company exclusions relied on to deny coverage.


	B.  Plaintiff’s counsel and a representative of his choosing shall be allowed to appear and to provide search requests within the parameters of paragraph A.


	C.  United National Insurance Company’s representatives shall conduct searches of the databases in accordance with requests formulated by United National Insurance Company’s representatives and the plaintiff’s counsel and plaintiff’s representative, on the topics specified in paragraph A.  Prior to exhibiting  any document, database entry, or microfiche record to plaintiff’s counsel and his representative, United National Insurance Company shall have the opportunity to review the document, database entry, or microfiche record out of the view of plaintiff’s counsel and his representative.


	D.  If United National Insurance Company raises no objection to a particular document or database entry, plaintiff’s counsel and his representative shall be allowed to review the text of the document or database entry by printout or microfiche.


	E.  Any document, database entry, or microfiche record to which an objection is raised by United National Insurance Company, and production refused, shall be resolved at the earliest opportunity during the database searches by means of a telephone conference call to the court.


	F.  Documents, database entries, or microfiche records selected by plaintiff’s counsel and his representatives for production, and to which no objection is made, shall be produced by United National to plaintiff.





� General Objections = Privilege Waiver:  It is improper to object on grounds of attorney-client or work-product privilege without identifying or describing the documents to which a claim of privilege is asserted.  The penalty is waiver.  Peat Marwick, Mitchell & Co. v. West, 748 F2d 540, 541-42 (10th Cir 1984), cert dismissed, 105 S Ct 983 (1985).





� Attacking Privilege Claims:  The government as a defendant may not use local counsel to assert its privilege claims.  See FDIC v. St. Paul Fire & Marine Ins. Co., 53 FRD 260, 262 n.2 (WD Okla 1971) (“a claim of privilege by the government must be formally lodged by the head of the governmental department that has control over the matter, after actual personal consideration by that officer”).  See E. Epstein and M. Martin, The Attorney-Client Privilege and the Work-Product Doctrine (3d ed 1996).


























� First Party Insurance v. Personal Injury:  If your motion arises out of a personal injury claim, note the current Multnomah County Circuit Court motion panel position on the relevance of medical records of other/prior injuries:  “ORCP 44C authorizes discovery of prior medical records ‘of any examinations relating to injuries for which recovery is sought.’  The test for disclosure of prior records will be whether or not the party seeking discovery has articulated why the records sought relate to the injuries for which recovery is sought.  Generally, records relating to the ‘same body part or area’ should be discoverable, and the court needs to be satisfied that the records sought actually relate to the presently claimed injuries.”  See also Baker v. English, 134 Or App 43, 894 P2d 505 (1995) (claim for emotional distress put plaintiff’s psychological condition into question and prior psychological records were not privileged; as to the claim of lack of relevancy, the court held that the information sought was reasonably calculated to lead to the discovery of admissible evidence); Doran v. Culver, 88 Or App 452, 745 P2d 817 (1987) (medical records concerning victim’s hospitalization for conditions unrelated to accident at issue held relevant).

























































































� The 10-Day Order:  Incorporate in the order a requirement that documents be produced within 10 days.  Prepare in advance a draft ORCP 46B sanctions motion for violation of that order.  See Pamplin v. Victoria, 319 Or 429, 877 P2d 1196 (1994):  





SUMMARY OF ORCP 46B MOTION





	As shown by the attached affidavit of counsel, this Court entered an Order on January 8, 1997, requiring defendant to produce by January 18, 1997, all documents set forth in the Order.  To date, defendant has produced no documents in compliance with the Order.


	Plaintiff requests the following sanctions under ORCP 46B:


	1.  An order that the facts in the complaint be taken to be established;


	2.  An order that defendant’s defenses be stricken;


	3.  A judgment of default against defendant;


	4.  An order treating as contempt of court the failure to obey the discovery order;


	5.  An order that plaintiff is entitled to reasonable attorney fees for the cost of this motion.








� Recovery of Expenses:  ORCP 46A(4) requires an award of fees and expenses against the losing party (and potentially counsel) unless its position is “substantially justified.”  The test is whether reasonable people could genuinely differ on the issue.  See Reygo Pacific Corp. v. Johnston Pump Co., 680 F2d 647, 649 (9th Cir 1982) (abuse of discretion to impose motion costs on plaintiff’s attorney where interrogatories were not obviously improper).








