Model Motion for Sanctions


(Annotated)








�
�


UNITED STATES DISTRICT COURT�


	


DISTRICT OF OREGON





JAY PRO SE,		)	Case No. 00-0002-AS


			)	


		Plaintiff,	)	DEFENDANT’S MOTION� FOR


			)	SANCTIONS UNDER RULE 11


	v.		)	


			)	�UNITED NATIONAL INSURANCE	)	REQUEST FOR ORAL ARGUMENT�


COMPANY, a foreign corporation,	)	


			)	Scheduled for Hearing� on


		Defendant.	) 	December 28, 2002, at 10:00 a.m.








motion





	Pursuant to Fed. R. Civ. P. 11, Defendant moves the court for sanctions.  The grounds for this motion are set forth in the attached memorandum.


LR 7.1(a) CERTIFICATE OF COMPLIANCE�


	Defendant’s counsel hereby certifies that he conferred in good faith with plaintiff regarding the issues in dispute. �  [In the alternative, plaintiff willfully refused to confer.  LR 7.1(a)(1)(B).]  The parties require the assistance of the Court.  


RULE 11 (c)(1)(a) CERTIFICATION OF 21-DAY SERVICE�


	Defendant’s counsel hereby certifies that he served this motion on plaintiff more than 21 days before filing it, and the challenged paper has not been withdrawn.
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� State v. Federal Court:  In evaluating motions for sanctions, federal judges (1) may be more familiar with your case’s facts and circumstances (because one judge will hear all pretrial motions), and (2) may be more willing to consider sanctions in appropriate circumstances.





� Separate (Not Tag-Along) Motion:  Read Fed. R. Civ. P. 11(c)(1)(A).  THE MOTION “SHALL BE MADE SEPARATELY FROM OTHER MOTIONS.”





� Oral Argument v. Waiver of Argument:  LR 7.1(e) provides that oral argument:  (i) is generally not conducted; and (ii) is within the court’s discretion.  If you would be loath to waive trial on your client’s substantive claims, then you also should be loath to waive oral argument on sanctions.  LR 7.1(e)(4) provides for waiver of oral argument by late-filing of papers.





� Judge Selection:  You must be sensitive to the judge’s track record in allowing or disallowing sanctions.














� Certify or Be Denied:  LR 7.1(a)(2) provides that the court “may deny any motion that fails to meet this certification requirement.” 





� Certification For Motion for Summary Judgment:  See Altamont v. Wolff, CV-01-1260-BR (D. Or. August 21, 2002) (sanctions awarded against counsel who “failed to confer with opposing counsel regarding the specific issues raised in [motion for summary judgment] immediately before he filed those motions”).  Recommended practice:  (i) call opposing counsel; (ii) advise of imminent motion for summary judgment; (iii) discuss each element of motion and each claim moved against; (iv) advise that call constitutes notice and conferral under LR 7.1(a); and (v) confirm by email.  STATE COURT DOES NOT REQUIRE CERTIFICATION FOR SUMMARY JUDGMENT.





� Safe Harbor Requirement:  Courts take seriously the safe harbor provision.  See Kibbee v. City of Portland, 2000 US Dist. Lexis 17205 (D. Or. 2000), Bayliss v. Madden, 204 F. Supp.2d 1285 (D. Or. 2001) (“no evidence that they complied with Fed. R. Civ. P. 11(c)(1)”).











